
 
The Q&A committee solicits, screens and submits questions from ASPPA members to various 
government agency panelists as part of the ASPPA Annual Conference and other ASPPA 
conferences.  Members of the Q&A subcommittee generally meet with the government agency 
panelists to screen and preview the submitted questions.  The answers reflect the ASPPA 
representatives’ interpretation of the IRS officials’ responses, and are not direct quotes. 
They are intended to reflect as accurately as possible the statements made by the 
government representatives. This material does not represent the official position of the 
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2009 Annual Conference
Defined Contribution Qs and As

ID Year Topic Sub-Topic Summary Question IRS Answer
1 2009 New 

Question
Defined
Contribution

401(k) Safe 
Harbor

Ceasing 3% 
NEC

The preamble to the proposed regulations requires “ prorating the 
401(a)(17) compensation limits.”  For what purpose is the pro-
ration?  We assume it is to determine the nonelective amount only, 
but not for the ADP test, top-heavy contributions, or other 
requirements?

Example:

Sal makes $30,000 per month and we are depositing the 3% 
SHNEC each month.  We eliminate the SHNEC effective July 1.  At 
that point, Sal has made $180,000 and received $5,400..

The regs are saying that we prorate the compensation, so Sal’s 
eligible comp becomes $122,500 ($245,000 x 6/12) for the SHNEC, 
producing a maximum contribution of $3,675.

If this is correct, should we forfeit the excess amount of $5,400 
minus $3,675 from Sal's account?  Are we protected so that this is 
not a IRC §411(d)(6) cutback?

The IRS cannot answer at this time, because the regulation is proposed and pending.

2 2009 New 
Question

Defined
Contribution

401(k) Safe 
Harbor

Late Notice A safe harbor 401(k) plan provides the 3% nonelective contribution 
under IRC §401(k)(12)(C). As required under IRC §401(k)(12)(D), 
the plan requires that, at least 30 days prior to the first day of each 
plan year, the safe harbor notice must be provided to the 
participants. For the plan year beginning January 1, 2010, the 
employer fails to provide a timely safe harbor notice. What would be 
the ramifications of this failure?

Under EPCRS presently, there is no specific guidance on how to correct this failure. 
Rev. Proc. 2008-50 requested comment on methods to correct this type of failure, 
which are presently being considered. The Fall Edition of the IRS Retirement News for 
Employers suggested that there are circumstances in which the only correction that is 
necessary is to reform the plan's administrative procedures. The safest course is to 
apply through VCP where it is quite possible that the correction  might simply be to 
give the notice late. Keep in mind that the correction could be much different if the 
safe harbor contributions were satisfied through matching contributions. 

3 2009 New 
Question

Defined
Contribution

401(k) Safe 
Harbor

ADP/ACP in
lieu of SH

Could the employer, in lieu of providing the safe harbor nonelective 
contribution, simply run the ADP/ACP tests?

No.

4 2009 New 
Question

Defined
Contribution

401(k) Safe 
Harbor

Cessation of 
Match

Please provide clarification as to the requirements to stop an ADP 
safe harbor matching contribution. How does the 30-day advance 
notice to employees and the "adoption" of the amendment go 
together? My reading of the regulations suggests that the match 
could be reduced at the later of 30 days after notice is given or, if 
later, 30 days after the plan amendment is adopted.

Reg. §1.401(k)-3(g)(1)(ii) provides that suspension can occur no earlier than the 
LATER of 30 days after notice or the date of the plan amendment. In other words, 
contributions can be suspended no earlier than 30 days after notice is given and the 
amendment must also be adopted by that date.

5 2009 New 
Question

Defined
Contribution

401(k) Safe 
Harbor

Mid-year
plan
termination

If a 401(k) 3% NEC safe harbor plan terminates midway through a 
plan year, is there a violation of the regulations or an operational 
failure due to the fact that the safe harbor provision applied for less 
than 12 months? (Consider a plan year beginning 1/1/09 with a plan 
termination date of 3/31/09) Is ADP/ACP testing required? Does the 
timing of the distribution of trust assets make any difference?

Reg  §1.401(k)-3(e)(4) provides that termination midyear is permissible. The plan must 
run ADP/ACP tests in year of termination unless the termination is due to substantial 
business hardship or an IRC §410(b)(6)(C) (acquisition or disposition of a company) 
event. The plan needs to pay out all assets within a reasonable period of time after the 
plan's termination date
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2009 Annual Conference
Defined Contribution Qs and As

ID Year Topic Sub-Topic Summary Question IRS Answer
6 2009 New 

Question
Defined
Contribution

401(k) Safe 
Harbor

Controlled
group

Plan is a controlled group consisting of three employers. Plan 
offered SH match in 2007 to all employees. Owner does not want to 
provide SH Match to one of the affiliated employers for 2010.  All 
employers perform similar functions, sales, etc. and only difference 
is geographical location.

Please assume coverage testing would pass.

Can Plan document be amended before the beginning of the plan 
year to exclude one affiliated employer for the 2010 Plan Year.
(The 30-day notice also excluded the affiliated employer.)   Owner 
would wish to include them back in PY 2011 or 2012?

This employer has three choices as to how it can accomplish the exclusion of one 
employer in the controlled group:  (1) exclude the entire company from the plan (i.e., 
no deferrals, no safe harbor); or (2) must ADP/ACP test the entire plan (i.e., safe 
harbor does not apply); or (3) put in a separate plan for the third, nonparticipating 
company that permits deferrals only and is subject to ADP/ACP testing.

7 2009 New 
Question

Defined
Contribution

Participation Compensa-
tion but no 
hours

Participant A terminates employment on 12/28/08 and receives the 
final paycheck dated 1/8/09.  Therefore, Participant A has 2009 
compensation, but no hours are credited.

The Plan is a Safe Harbor 401(k) Plan and/or has a profit sharing 
contribution allocated to all participants, regardless of hours.

Will Participant A receive a Safe Harbor contribution and/or profit 
sharing contribution for 2009?

If the plan prohibited deferrals out of post-severance compensation, 
would that change the answer?

If the plan provided a profit sharing contribution to those who were 
employed at the end of the year and used cross-testing in relation to 
that contribution, would Participant A be included in the 
nondiscrimination test and have to get a gateway contribution for 
2009?

First question you have to ask is:  what does the plan say?  Under, Treas. Reg. 
§1.401(k)-2(a)(1)(iv):  elective contributions relate to compensation that would have 
been received  in the year but for the deferral election or  is attributable to services 
performed during the year.  So, depending on what the plan says, the compensation 
(and the elective contribution associated with that compensation) could be includible in 
either the prior year or the current year.  Under the §415 regs, if the first few weeks 
rule (§1.415(c)-2(e)(2)) is elected, it's compensation in the prior year and tested in the 
prior year.  See also Rev. Rul. 2009-32.  So, the treatment of the compensation and 
deferral depend on what the plan says.  Note that, under Code §402(g), the deferral is 
included for limitation purposes in the year of contribution. 
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2009 Annual Conference
Defined Contribution Qs and As

ID Year Topic Sub-Topic Summary Question IRS Answer
8 2009 New 

Question
Defined
Contribution

Safe harbor 
401(k)

Mid-year
amendments

It is very common to want to restate a safe harbor takeover plan to 
our document mid-year.  We are currently telling clients we cannot 
make any changes to a SH plan other than adding Roth and 
expanding hardships, until the beginning of the next plan year. If the 
change does not affect the CODA portion of the plan (i.e.. the 
401(k) deferrals and the safe harbor contribution) or if it is more 
generous, is it permissible to make the change mid year?.

Examples:

• add a profit sharing feature
• change allocation conditions for the profit sharing formula to 
eliminate last day requirement
• eliminate permitted disparity from a plan with a last day 
requirement
• eliminate all distribution forms except for lump sum?
• liberalize eligibility requirements or entry dates?

IRS Announcement 2007-59 provides guidance only for mid-year changes to add a 
Roth deferral feature or hardship withdrawals. Comment was requested on whether 
additional guidance was needed with respect to other mid-year changes. To date, no 
further guidance has been issued.

9 2009 New 
Question

Defined
Contribution

EACAs and 
permissible
withdrawals

late notice A calendar year plan has quarterly entry dates. The EACA notice is 
not provided before January 1. However, in April 2010, the 
employer decides to add an automatic contribution arrangement, 
but limits the employees covered by the arrangement to those who 
become eligible for the plan on or after July 1, 2010. Thus, no EACA 
notice would have been required before the beginning of the 2010 
plan year. An EACA notice is provided timely to those employees 
who become eligible as of July 1, 2010, and for newly eligible 
employees thereafter. May the plan offer permissible withdrawals to 
employees who are automatic enrolled on the July 1 or October 1, 
2010 entry dates?

Yes, it would be permissible to offer the EACA only to those who become eligible on 
or after July 1st, subject to BRF testing under IRC §401(a)(4) [Treas. Reg. §1.414(w)-
1(b)(3)(iii)]. If the EACA is not offered to all participants in the plan, then the extended 
deadline for making corrective distributions to avoid an excise tax would NOT apply.
See Treas. Reg. §54.4979-1(c)(1).

Although the preamble seems to make it impermissible to initiate the EACA during the 
middle of the year, this situation, which encompasses only the new employees under 
the "newly hired" rule, would meet the rules.

10 2009 New 
Question

Defined
Contribution

QACA Vesting for 
added QACA 
to existing 
safe harbor 
plan

Suppose an existing safe harbor plan now wants to use a QACA. 
Can the plan add a new source and use 2 year vesting for all future 
accruals, or do all existing participants have to continue with 100% 
vesting in future safe harbor accruals?

Is your answer different if the existing participant: 

1) does not have an account balance in the plan, or 

2) has less than 3 years of vesting service?

At this time, there is no guidance addressing the issue. 

11 2009 New 
Question

Defined
Contribution

EACA Notices Can the IRS finally clarify whether all participants in an EACA plan 
must receive annual QDIA/EACA notices?  The requirement to 
hand out to all participants is confusing to participants not affected 
by the EACA or QDIA and it seems to be an unnecessary burden on 
the employer.

The final EACA regulations clarify that only those participants who are covered by the 
EACA are required to receive the notice. The QDIA notice is subject to DOL 
jurisdiction.
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2009 Annual Conference
Defined Contribution Qs and As

ID Year Topic Sub-Topic Summary Question IRS Answer
12 2009 New 

Question
Defined
Contribution

QACA Increases in 
deferral in 
addition to 
QACA
increases

A plan intends to satisfy the QACA Safe Harbor. In addition to the 
series of minimum deferral percentages applicable to eligible 
employees under the QACA, the plan document provides for a 
program of automatic increases of deferral percentages for 
participants not subject to the QACA. For example, a participant 
who has previously made an affirmative election to defer 
compensation is scheduled to be increased 1% each year until a 
certain fixed maximum deferral percentage (e.g., 10%) is met, 
unless the participant makes an affirmative election to "opt-out" of 
these scheduled increases. For discussion purposes, let’s call these 
scheduled increase provisions "non-QACA increases." The question 
is: Does the existence of these "non-QACA increases" jeopardize 
the status of the plan as a QACA and does the plan still 
automatically satisfy the ADP test?

Rev. Rul 2009-30 provides rules for ACAs that state that you do not violate uniformity 
by having mid-year increases.  See situation #2.

However, any time that someone's deferral percentage automatically increases is an 
automatic contribution arrangement, even if the person has elected an initial 
percentage.

In this case, everyone is subject to an increase, whether they are defaulting to the 
QACA percentage or not.  So long as the basic QACA rules are followed, the fact that 
there is a separate extra-QACA increase should not prevent the plan from being a 
QACA safe harbor.

13 2009 New 
Question

Defined
Contribution

401(k) plan change in 
testing
method from 
CY to PY

In the past, informal guidance has indicated that a plan amendment 
to change from the current year to the prior year ADP testing 
method is considered a discretionary amendment which must be 
adopted by the last day of the plan year to which the amendment 
applies.  Is there any formal official guidance on this topic?

This is a discretionary amendment as defined in Rev. Proc. 2007-44, which generally 
must be adopted by the last day of the plan year to which it applies. However, it is 
possible an earlier deadline might apply to avoid violating the anti-cutback rules of IRC 
§411(d)(6).  See also, Treas. Reg. §1.401(k)-1(e)(7), which makes the testing method 
a plan document requirement.

14 2009 New 
Question

Defined
Contribution

EPCRS Exceeding 
plan-
imposed limit 
on 401(k) 
deferrals

Plan limits employee deferrals to 20% of compensation.  What is 
the appropriate correction when an employee's deferrals exceed 
20%?

If a Form 1099R is required, what is the appropriate distribution 
code?

Under EPCRS, the Plan Administrator should return to the participant the excess 
deferrals plus earnings. The excess is taxable in the year it is distributed, and the 
distribution would be reported on a Form 1099-R. See Rev. Proc. 2008-50, §6.06(2).

15 2009 New 
Question

Defined
Contribution

401(k) plan shifting from 
ADP to ACP

A 401(k) plan is tested for ADP and ACP.  There is one HCE who is 
over age 50 who deferred $10,000.  The ADP test was failed, and 
part of the HCE's deferrals were recharacterized.  The ACP test will 
pass if some deferrals are shifted to the ACP test.  Shifting is 
allowed only if the ADP test is satisfied both before and after 
shifting. What is meant by "satisfying" the ADP test? If a refund was 
required, but fully re-characterized as catch-up, is the ADP test 
satisfied? If refunds are computed and properly made, is one still 
able to shift deferrals to the ACP test?

Yes, but once the excess contribution is recharacterized or paid out as a corrective 
distribution, the plan would then pass the ADP test right at the passing percentage. 
Therefore, if any shifting is to be done, it is likely to require shifting of both HCE and 
NHCE deferrals.  See next question.

Note however, that once a deferral has been recharacterized as a catch-up 
contribution, it cannot be used for shifting.
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Defined Contribution Qs and As

ID Year Topic Sub-Topic Summary Question IRS Answer
16 2009 New 

Question
Defined
Contribution

401(k) plan shifting from 
ADP to ACP

Is it permissible to shift after a correction has been made? 

Example:

                    ADP%          ACP%
HCE                7%                2%
NHCE1           4%                 .75%

1% is refunded to the HCEs, reducing the percentage to 6% (a 
passing percentage).

After shifting .75% from both HCE and NHCE, the percentages are 
as follows (and the ACP test is passed):
HCE               5.25%            2.75%
NHCE1           3.25%            1.50%

Yes, this is permissible.  However, the fact that the correction method for excess 
contribution refunds allocates the 1% to various participants creates mechanical 
problems that have not been resolved.

17 2009 New 
Question

Defined
Contribution

401(k) Plan timing of 
refund of 
excess
contributions

Since the excess contribution refunds will be taxable in the year 
distributed for all Plan Years after 12/31/2007, will the IRS remove 
the 2-1/2 month deadline or at least extend it to 7 or 12 months?  It 
appears there is no longer a valid reason for the deadline to be 2-
1/2 months.  E.G., Company Z sponsors a calendar year 401(k) 
plan.  Fred, an HCE, terminates and rolls over his distribution into 
an IRA in February.  In June, the ADP estimate is run and the 
testing fails for 3 HCEs (including Fred).  Fred is informed that not 
all of his distribution was eligible for rollover.  For purposes of 
determining if an excise tax is due, was Fred's distribution 
considered to have been made timely since it was distributed before 
the 2-1/2 month deadline?

The 2-1/2 month deadline is still relevant for purposes of the excise tax on corrective 
distributions.  See IRC §4979.  In any case, it is up to Congress to make any changes 
in this law.  With regard to Fred (the HCE in your example), yes, the distribution was 
timely, but the plan must notify Fred that a portion of what he received in February is 
not eligible for rollover.  See Reg. §1.401(k)-2(b)(2)(v)

18 2009 New 
Question

Defined
Contribution

401(k) plan shifting from 
ADP to ACP

A 401(k) plan has a last day requirement to receive a match.  The 
match formula is 100% up to the first 3% deferred, with a last day 
rule requirement. The testing results are as follows:

                    ADP%          ACP%
HCE               5%                3%
NHCE1         10%               n/a*
NHCE2           0%               0%

*terminated

The plan passes the ADP test but fails the ACP test.  Because 
NHCE1 is not eligible for the match, is it still possible to shift some 
of NHCE1's deferrals to the ACP test?

No, shifting requires moving the elective deferrals for an eligible employee in the 
401(m) plan. Since NHCE 2 is not eligible to receive the matching contribution, shifting 
is not permitted. See Reg. §1.401(m)-2(a)(6)

19 2009 New 
Question

Defined
Contribution

SIMPLE
401(k)

Mid-year
conversion to 
regular
401(k) plan

May an employer discontinue its match and/or nonelective 
contributions to a SIMPLE-401(k) plan and revert back to the 
ADP/ACP tests, using the same termination rules that apply to a 
safe harbor 401(k) plan?

No, cannot terminate a SIMPLE 401(k) during the year.  It must be a full plan year.
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2009 Annual Conference
Defined Contribution Qs and As

ID Year Topic Sub-Topic Summary Question IRS Answer
20 2009 New 

Question
Defined
Contribution

403(b) Nondiscrim-
ination

If matching or nonelective contributions to a 403(b) plan are used in 
the average benefits percentage test to satisfy the IRC §410(b) 
coverage requirements, are the 403(b) deferrals included in the 
average benefit percentage calculation as well (even though 403(b) 
deferrals are not generally subject to nondiscrimination testing)?

Yes.

21 2009 New 
Question

Defined
Contribution

403(b) termination 
of plan

An IRS official has stated that a 403(b) plan is not completely 
"terminated" until all contracts have been surrendered or converted.
Please describe what this means in terms of 1) rollover eligibility for 
other participants - in theory, participants who had already rolled 
over on account of the plan's "termination" would not be able to do 
so because one or more other participants didn't complete their 
surrender or conversion, and 2) reporting - would ongoing Form 
5500 reporting be required unless and until all contracts are gone?
(And how is the sponsor to know?)

Guidance should be forthcoming.

22 2009 New 
Question

Defined
Contribution

403(b) Effective 
date of new 
plan
documents

Non ERISA 403(b) plan - now that written plan documents are 
required, what effective date should be utilized?  Do we need to go 
back and find an original effective date?  Many of these plans do 
not have much if any documentation as to when the plan actually 
began.  What should you do?

Use a 1/1/09 effective date.

23 2009 New 
Question

Defined
Contribution

403(b) Minimum 
required
distributions

A retiree has accumulated assets in 403(b) plans of several different 
employers over the years. The retiree is now age 70 ½.  Under 
Treas. Reg. §1.403(b)-6, the retiree calculates the MRD for each 
403(b) plan and selects one plan from which to withdraw the total 
MRD payment in regards to all 403(b) plans.  May the employer who 
sponsored the plan from which the MRD payments are occurring 
rely on the retiree's self-certification that the MRD amount requested 
is correct?

(To the original questioner:  your citation to the regulations was incorrect, as these 
regulations were modified under the final regs.  Our citation is correct.)

This would be considered to be an individual failure, subject to the 50% excise tax

However, as a best practice, the employer may want more than just a self-certification 
from the employee.

24 2009 New 
Question

General Tax Returns Preparer 
penalties

Regarding potential tax return preparer penalties with respect to 
The Small Business and Work Opportunity Tax Act of 2007, Tax 
Return Preparer Penalties Under Sections 6694 and 6695 and 
Notice 2008-13; If a small plan sponsor/trustee instructs a preparer 
practitioner not to process a loan as defaulted that is clearly in 
default, can there be penalties assessed on the practitioner?
Assume that the practitioner fully explained to the sponsor 
consequences of not properly administering the plan.

If you are preparing a Form 5500 or Forms 1099R with incorrect information, you are 
subject potentially to preparer penalties, and if you are enrolled to practice before the 
IRS (e.g., an ERPA), this can be a violation of Circular 230.

25 2009 New 
Question

General IRAs LLCs as 
custodians

The IRC requires that all IRAs have a custodian.  It appears that 
there is an active business of creating single member Limited 
Liability Companies (LLCs) which require the custodian to fund the 
LLC (specifically a self directed IRA), and appoint the beneficial 
owner of the LLC as the manager of the LLC.  This obviates the 
need for any custodial function other than the IRA holding the LLC.
This seems to circumvent the intent of the Code. Also this opens 
the LLC to performing prohibited transactions of various types.
What is the IRS' position on such LLCs and the role of the 
custodian?

The IRS Is looking into these arrangements.  But, an LLC must qualify as a nonbank 
trustee to be a custodian, and that requires securing an IRS ruling.
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ID Year Topic Sub-Topic Summary Question IRS Answer
26 2009 New 

Question
Defined
Contribution

401(k) Deferral 
deposit
deadline for 
sole
proprietors

What is the deadline for a sole proprietor to deposit his or her 
deferrals in a 401(k) plan?   For example, a self employed defers his 
entire 2009 deferral of 16500 in December of 2009.  Does he need 
to remit that to the trust by the 15th business day of January 2010 - 
or does he have a longer period of time?

For deduction purposes, the amounts need to be contributed by the due date of the 
employer's (i.e., the sole proprietor's) tax return. From an IRC qualification 
perspective, the amounts need to be deposited within 12 months after the end of the 
plan year. The issue of when these amounts become plan assets which need to be 
held in trust is within the jurisdiction of the DOL. 

27 2009 New 
Question

General EGTRRA 
amendment

Terminating
plans

Can you please confirm that a terminating plan that only has a 
model "good faith" EGTRRA amendment (that omits much required 
by EGTRRA) does NOT have to restate for EGTRRA?

The language of terminating plans needs to be up to date with all laws and 
qualification requirements that are in effect on the date of termination.  This can be 
done through either a restatement or by amendment. There are no IRS model 
amendments for this purpose. Interim amendments may or may not be sufficient. 
There can be no reliance unless the terminated plan and the amendments are 
submitted for a determination letter using IRS Form 5310.

28 2009 New 
Question

General Reporting 
and
disclosure

Form SSA Since the Schedule SSA will be eliminated for the 2009 plan year, 
will there be some type of replacement request for this information?

IRS Form SSA will replace the Schedule SSA.

29 2009 New 
Question

Defined
Contribution

Nondiscrim-
ination

Allocations
for employee 
with <1000 
hours

A profit sharing plan allocates contributions by employee class, and 
requires 1000 hours of service to get a contribution allocation.  A 
part-time employee (<1000 hours) entered under an "open 
enrollment" provision at the plan's effective date. The company also 
sponsors a cash balance plan for which the part-time employee is 
not eligible.  The plans are top heavy as a group and are 
aggregated for coverage and nondiscrimination testing. The part-
time employee has never been credited with 1000 hours for any 
year of his employment, but has received the top heavy minimum 
allocation each year, increased as needed to meet the gateway 
requirements. In addition, the part-time employee on occasion gets 
an additional allocation under -11(g) to pass the nondiscrimination 
testing. How is the plan's vesting schedule applied with regard to:

1.  his top-heavy contribution
2.  his gateway allocation
3.  his -11(g) allocation?

The participant is 0% vested. If the plan terminated or the participant was excluded 
from further participation in a partial termination event, then he would fully vest. 
Obviously, if the employee ever completes 1000 hours in the appropriate computation 
period(s), he would earn vesting in past contributions.

30 2009 New 
Question

General Beneficiary 
designation

No
beneficiary

In the event that a participant is deceased and no beneficiary is 
available, what steps should be taken?

The plan usually provides that the last beneficiary in the event of no designation or 
everyone is dead is the participant's estate.  Check the plan first.  If the plan is silent, 
then the plan administrator has the right to interpret the provisions and should likely 
use the estate.

31 2009 New 
Question

Defined
Contribution

401(k) Hardship Obtaining historical data on 401(k) deposits is almost impossible, 
especially if the plan has move several times since inception. Would 
the service ever consider allowing hardships for the full deferral 
balance instead of the sum of the deferrals without interest?

This would require a regulatory change and there is no such project pending at this 
time.

32 2009 New 
Question

Defined
Contribution

401(k) Late deposits In connection with the excise tax due for late deposits (i.e., the 
excise tax on prohibited transaction loans), we often find that 
amounts under $10 are due from small employers.  Is there a de 
minimis amount that the IRS can provide?  We are typically NOT 
filing under the DOL's VFCP, which provides that excise taxes less 
than $100 can be paid to the plan rather than to the IRS.

There is currently no de minimis rule for IRC 4975 taxes unless you go through the 
DOL's VFCP program. 
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33 2009 New 

Question
Defined
Contribution

401(k) Matching 
contribution
timing

A plan provides for a discretionary match which is computed on an 
annual basis. All participants share in the match. To avoid a large 
contribution at the end of the year, the employer contributes (for 
example) a 100% match on deferrals not exceeding 4% of 
compensation on a payroll basis throughout the year. Is there a 
violation of the timing of contribution regulations if the employer 
computes and funds the match this way, and then deposits any 
possible match true-up at plan year-end?

Is there a discrimination problem if the only participants who receive 
a true-up are HCEs?

Under the final 401(m) regulations, you cannot prefund matches before they are 
earned.  Therefore, we will assume for purposes of this question that no requirements 
apply in regard matching contributions.  On that basis, we are concerned that the 
allocation violates the terms of the plan, which provides for an annual allocation.  With 
regard to the true-up, if a true-up is available to anyone who contributes at an irregular 
rate during the year (i.e., who contributes in excess of the 4% that is eligible for 
matching contributions for some part of the year and contributes below the 4% for the 
other portion of the year), but only HCEs qualify, there is no discrimination problem.
However, if NHCEs qualify for this true-up under the plan and are denied the 
additional matching contribution, you will have both discriminated in favor of the HCEs 
and violated plan terms.

34 2009 New 
Question

Defined
Contribution

401(k) Tribal plans Are tribal government 401(k) plans required to perform and pass the 
ADP/ACP test? Is other testing required?

Indian plans are allowed to have a 401(k) plan under§401(k)(4)(B)(iii).  If the Indian 
tribal plan is considered to be a governmental plan under §414(d), they are exempt 
from §401(a)(4) and no testing is required.  The IRS is currently working on guidance 
to define plans that are governmental plans under §414(d).

35 2009 New 
Question

Defined
Contribution

investments Reimbursing 
participant
accounts for 
market value 
adjustments

Market value adjustments have increased as a result of the current 
credit crunch.  This was not the case when decisions were made 
earlier to convert plans at year end. Given the extreme market 
conditions, plan sponsors are inquiring if they can make participants 
whole.  What is the IRS's position on plan sponsors wanting to 
provide this for participants, given the extreme current financial 
circumstances?

The fact that there is bad investment experience is not sufficient to qualify as a 
restorative deposit.  Any contribution made by the employer will be subject to 415 
annual additions limits.  However, if there is a fiduciary breach, a restorative deposit to 
settle that liability could be permissible.  See Rev. Rul. 2002-45.

36 2009 New 
Question

Defined
Contribution

Plan Mergers Form 5307 
reference to 
historic
mergers

Form 5307 asks if the plan was ever involved in a merger and also 
if the plan had been amended/restated into a different type of plan.
Is the IRS looking at the entire existence of the plan or just since the 
GUST restatement?  On the merger question, if the MPP (merged 
plan) received a determination letter, but a copy of the DL and/or old 
plan doc isn't available, how would we deal with this situation?

Just since the last restatement (IRS to double-check)

37 2009 New 
Question

General Documents Scanned 
documents

Our office is going paperless. Is it okay to scan the plan documents 
with original signatures and discard them or is it best to maintain the 
documents with original signatures?

To be discussed from the podium.

38 2009 New 
Question

General EINs Inadvertently 
retiring EINs

At a seemingly increasing rate, we are noticing TIN-related 
challenges such as rejected 945 filings, rejected 1099-Rs w/ e-filing 
taxes, etc.  Often the issues are a result of inactive TINs being 
inadvertently "retired."

What suggestions do you have for efficiently resolving such 
situations on behalf of our clients?  Is there a process or procedure 
that can be used to proactively verify the current status of rarely 
used TINs?

A taxpayer can verify the status or request reactivation of the status of their taxpayer 
ID number.  Check out ASPPA ASAP 2008-33, issued October 27, 2008.

39 2009 New 
Question

Defined
Contribution

457 Rollovers Some of our mutual fund IRA custodial agreements will accept 
457(b) money--do the IRS regulations allow a participant to roll over 
non-governmental 457(b) dollars at a benefit event (termination, 
retirement, etc.)

Rollovers are only available from governmental 457(b) plans.  See IRC §457(e)(16) 
regarding rollovers from 457 plans.
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40 2009 New 

Question
Defined
Contribution

EPCRS Retroactive 
amendment
to include 
ineligible
employees

Under section 6.05 of Rev. Proc. 2008-50, if an employer cures an 
accidental inclusion of ineligible employees by retroactively 
amending the plan, is the employer required to file the plan 
document for a determination letter if (1) the employer is using a pre-
approved plan, and (2) the retroactive amendment is accomplished 
within the scope of the pre-approved plan document (i.e. by 
checking boxes and filling in blanks)?

If so, what purpose is served by the determination letter filing?

No.  A determination letter is not required if the correction by plan amendment is 
achieved through the adoption of a preapproved plan with an opinion or advisory letter 
(see §6.05(1) of Rev. Proc. 2008-50).  In this case, it appears that the corrective 
amendment has been accomplished with an amendment that falls within the 
parameters of the preapproved document.  Also see the memorandum from Michael 
Julienelle dated March 11, 2009 (http://www.irs.gov/pub/irs-
tege/corrective_amendments.pdf), which describes situations where a determination 
letter may not be required even if the amendment results in the preapproved plan 
being treated as an individually designed plan under the provisions of Rev. Proc. 2007-
44.

41 2009 New 
Question

Defined
Contribution

EPCRS ADP testing 
when
contribution
failure occurs

A contribution failure (e.g., a failure to make elective contributions 
on bonuses) is discovered BEFORE any ADP testing has been 
completed for the plan year.

How should the ADP test be performed?
(1) by including 100% of the missed deferrals in the test,
(2) by including 50% of the missed deferrals in the test, or
(3) some other way?

What if the error is discovered before the end of the plan year 
versus after the end of the plan year (in both cases, the ADP test 
has not yet been done)?

Does your answer differ depending on whether the plan year in 
question has already ended?

According to Rev. Proc. 2008-50, Appendix A.05(2)(g), the corrections for missed 
deferrals and matches are done after the correction of other qualification failures.
"Thus, for example, if, in addition to the failure of excluding an eligible employee, the 
plan also failed the ADP or ACP test, the correction methods described in .05(2)(b) 
through (f) cannot be used until after the correction of the ADP or ACP test failures."
Furthermore, the section states, "In order to determine whether the plan passed the 
ADP or ACP test, the plan may rely on a test performed with respect to those eligible 
employees who were provided with the opportunity to make elective deferrals or after-
tax employee contributions and receive an allocation of employer matching 
contributions, in accordance with the terms of the plan, and may disregard the 
employees who were improperly excluded."  This general principle also applies for 
situations in which part of the applicable salary deferral was not removed from the 
participant's compensation and contributed to the plan and in relation to the matching 
contribution for such deferral.  The corrective contribution will be known only after the 
ADP test for the year is run. The plan would run the ADP test at year end, make 
corrections to ensure passage of the ADP test if needed and use the corrected ADP 
numbers as the basis for determining the corrective contributions on behalf of 
employees who were improperly excluded for all or part of the plan year.

42 2009 New 
Question

Defined
Contribution

EPCRS Correction of 
missed
matching
contribution

Under EPCRS, if a matching contribution is missed, does the 
employer have to contribute the match as a QNEC, or can the 
employer contribute the match as a match (that is, subject to the 
match source's vesting schedule)?  In different places, EPCRS says 
both.

Does your answer differ depending on whether the plan year in 
question has already ended?

The corrective contribution for the match does not necessarily have to be a QNEC. 

43 2009 New 
Question

General Minimum 
required
distributions

Rehires A retiree has been receiving MRD payments. He is going back to 
work for the employer who sponsored the retirement plan that has 
been paying MRD payments.  When the employee is back actively 
at work for this employer may MRD payments be discontinued?

Once minimum required distributions begin, they continue for that plan without 
change, regardless of changed circumstances.  So, the MRDs are not discontinued on 
rehire.
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44 2009 New 

Question
Defined
Contribution

Nondiscrimin
ation

Gateway Based on the facts below, does the profit sharing allocation have to 
meet the gateway requirements of the final comparability 
regulations? A profit sharing contribution is allocated to a select 
group of employees using an integrated points allocation formula 
that requires a general nondiscrimination test under IRC §401(a)(4).

The rates used in the rate group test were calculated using 
contribution rates, and the ratio percentages of all rate groups met 
the nondiscriminatory classification percentage.

The average benefit percentage test did not pass using contribution 
rates, but did pass when tested using equivalent benefit accrual 
rates.

Do the gateway requirements apply to this allocation because the 
average benefit percentage test was done based on equivalent 
benefit accrual rates?

No.  There is no gateway requirement for a general tested plan under Treas. Reg. 
§1.410(b)-5(d)(5), unless cross-testing is used to determine the rate group testing.
The gateway rules are in §1.401(a)(4)-8(b)(1)(I).

45 2009 New 
Question

403(b) Nondiscrimin
ation

ACP Testing Suppose a 403(b) plan excludes no employees in its eligibility 
requirements for receiving a discretionary matching contribution in 
the plan, but the discretionary match decided by the employer is 
equal to zero for employees deferring less than 3% of pay, and 
equal to 3% of pay for employees deferring at least 3% of pay 
(essentially excluding some employees from the match based on 
their deferral percentages). The plan has HCEs and NHCEs. Is only 
an ACP test needed here, or should the two groups be tested for 
coverage (one group is no match, and the other a 3% match)?

The match availability must be tested for coverage under IRC §410(b), as well as the 
ACP test.

46 2009 New 
Question

Defined
Contribution

EACA Mid-year 
establish-
ment

The applicability date of the EACA regulations is post-2009 plan 
years. A good faith interpretation rule applies to a plan year 
beginning in 2008. What is the intended standard for the 2009 plan 
year with respect to mid-year establishment of an EACA?

To be discussed from the podium.

47 2009 New 
Question

Defined
Contribution

EACA Permissible 
Withdrawal

A permissible withdrawal is made to an employee. Under the terms 
of the plan, default contributions are designated Roth contributions. 
The amount deferred by the employee under the default election is 
$500. Due to investment losses, the amount of the permissible 
withdrawal is only $450. Is there a loss recognized for income tax 
purposes?

Yes, assuming that the permissible withdrawal was the total balance of the 
employee's account.  If it is not, then no.

48 2009 New 
Question

Defined
Contribution

Compensa-
tion

Post-
Severance
Compensa-
tion

1 of 6.  An employee terminates in December 2009. A final payment 
of salary due for services is made in January 2010. The plan does 
not use the “first few weeks” rule in the IRC §415 regulations to treat 
the January payment as made in 2009. The plan year is the 
calendar year. The plan includes a section 401(k) arrangement that 
defines compensation eligible for deferral to be section 415 
compensation. Is the individual included in the 2010 ADP test, even 
though he terminated employment in the 2009 plan year

Yes. Since he could defer out of the compensation paid in January 2010, he is an 
eligible employee under the 401(k) arrangement for the 2010 plan year. The 401(k) 
regulations do not treat active and former employees differently
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49 2009 New 

Question
Defined
Contribution

Compensa-
tion

Post-
Severance
Compensa-
tion

2 of 6.  Suppose instead that the plan uses the “first few weeks” 
rule. Is the individual now excluded from the 2010 ADP test 
because he is not an eligible employee for the 2010 plan year?

Yes. All of his compensation paid in 2010 relates to the 2009 plan year. When 
performing the 2009 ADP test, the deferral percentage will reflect any elective 
deferrals made by this individual from the 2010 compensation and the amount of the 
2010 compensation.

50 2009 New 
Question

Defined
Contribution

Compensa-
tion

Post-
Severance
Compensa-
tion

3 of 6.  Suppose instead that the plan is a safe harbor plan that 
provides the safe harbor nonelective contribution. Is this individual 
entitled to that contribution?

Yes. Since, as discussed in Q-1, the individual is treated as an eligible employee for 
2010, he is entitled to a safe harbor contribution. However, if this individual is an HCE, 
and the plan does not provide the safe harbor contribution to HCEs, then no safe 
harbor contribution is made on his behalf. The same answer would apply to a safe 
harbor match if the individual made elective deferrals out of the 2010 compensation

51 2009 New 
Question

Defined
Contribution

Compensa-
tion

Post-
Severance
Compensa-
tion

4 of 6.  Suppose instead that the plan provides that an employee 
may not defer out of any compensation paid after severance from 
employment. How does this affect the answer?

Now the individual is not treated as an eligible employee for the 2010 plan year, so is 
disregarded from the 2010 ADP test. The same is true if the plan provides that an 
employee may defer out of post-severance compensation only if it is paid in the same 
plan year in which the severance date falls

52 2009 New 
Question

Defined
Contribution

Compensa-
tion

Post-
Severance
Compensa-
tion

5 of 6.  Would a plan described in #4 above be using a “reasonable 
definition” for defining compensation for deferral purposes?

Yes.

53 2009 New 
Question

Defined
Contribution

Compensa-
tion

Post-
Severance
Compensa-
tion

6 of 6.  Suppose in Q-3 that additional nonelective employer 
contributions are made to the plan, but this individual does not 
receive an allocation of such contributions for the 2010 plan year 
because the plan allocates such contributions only to employees 
who are employed by the employer as of the last day of the plan 
year. To use cross-testing to demonstrate the employer nonelective 
contributions are nondiscriminatory, would the individual described 
in Q-3 have to meet the gateway contribution test if he is a non-
highly compensated employee

Yes.
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54 2009 New 

Question
Defined
Contribution

Compensa-
tion

Post-
Severance
Compensa-
tion

1 of 2.  When performing general nondiscrimination testing under 
IRC §401(a)(4), is an individual who receives an allocation of 
employer contributions based on post-severance compensation 
described in the IRC §415 regulations, but who terminated 
employment in a prior plan year, treated as an employee, and thus 
included in the nondiscrimination test in the same fashion as active 
employees, or treated as a former employee and subject to the 
separate testing requirements for former employees?

For a defined contribution, allocations of employer contributions made to a former 
employee are treated in the same manner as if they were made to an active 
employee. This answer is based on several regulatory provisions. First, Treas. Reg. 
§1.401(a)(4)-10 provides for separate testing with respect to former employees, but 
states that generally “this section is relevant only in the case of benefits provided 
through an amendment to the plan effective in the current plan year.” The former 
employee in Q-7 is receiving allocations based on post-severance compensation paid 
in a particular year, but in accordance with the same allocation provisions applicable to 
active employees, and not due to an amendment to increase benefits for former 
employees. The statement in §1.401(a)(4)-10 indicates that the separate testing rule 
was intended to address ad hoc benefit increases for former employees participating 
in a defined benefit plan. That section also refers to the definitions of employee and 
former employee in Treas. Reg. §1.401(a)(4)-12, which, in turn, refers to the 
corresponding definitions in Treas. Reg. §1.410(b)-9. Under the “employee” definition 
in Treas. Reg. §1.410(b)-9, the following statement is made: “In addition, an individual 
must be treated as an employee with respect to allocations under a defined 
contribution plan taken into account under Treas. Reg. §1.401(a)(4)-2(c)(2)(ii).” 

This statement further supports the treatment of such an individual as an employee for 
nondiscrimination testing purposes.  The "former employee" definition under Treas. 
Reg. §1.410(b)-9 provides that "an individual is an employee (and not a former 
employee) to the extent that the individual is treated as an employee with respect to 
the plan for the plan year under the definition of employee in this section."

55 2009 New 
Question

Defined
Contribution

Compensa-
tion

Post-
Severance
Compensa-
tion

2 of 2.  Would the conclusions reached in the answer to 1 above 
apply to any former employee who receives allocations under a 
defined contribution plan due to post-severance compensation that 
is included in the definition of compensation under Treas. Reg. 
§1.415(c)-2, regardless of whether it is compensation paid for 
services after the termination date (e.g., a final paycheck or final 
bonus payment), or continuation payments made to a disabled 
former employee or a former employee who is on military service?

Yes.

56 2009 New 
Question

Defined
Contribution

401(k) Plan Catch-up Could a plan establish 0% as the deferral limit on key employees 
and then allow key employees who are over age 50 to make catch-
up contributions? This was implied in the proposed regulations, that 
if the key employees’ only contributions were catch-up contributions, 
that there would be no top heavy minimum. But that reference was 
dropped in the final 414(v) regulations.

57 2009 New 
Question

DB-DC Partial Plan 
Termination

Small Plan Plan has four non-HCE participants. Under what circumstances 
would a termination cause the plan to be partially terminated and 
which circumstances would not

Unfortunately, this would entail a facts and circumstances determination.  Rev. Rul. 
2007-43, which outlined some general rules for analyzing when a partial termination 
has occurred, discusses a 20% termination threshold.  However, the IRS understands 
that this type analysis is hard to apply to small plans.  If the NHCE terminations are 
truly voluntary, there should be no partial plan termination.  However, be careful of 
"constructive terminations," were a participant is effectively forced out of the company 
"voluntarily" by hostile or harsh treatment to avoid a partial plan termination.
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58 2009 New 

Question
Defined
Contribution

Safe harbor 
401(k)

Merger Two 401(k) safe harbor plan sponsors are in a controlled group. The 
plans have identical features (same eligibility, same contribution 
type, etc.). The economy has forced them to look at merging 
together. There is no guidance as to whether or not both plans can 
continue to be safe harbor in the year of merger. Any comments?

So long as the features  and benefits of the plans remain the same and no participant 
is to receive an amount that is different under the merged plans than would have been 
received prior to the merger, the mid-year merger should not affect the safe-harbor 
status of the plans.

59 2009 New 
Question

Defined
Contribution

Investments BRF Testing Three plans, all with group annuity contracts at national insurance 
carriers, and with full participant direction (but with different fund 
choices), will merge together for 2009.  Is there required BRF 
testing for the forms of investment and how is that determined?

You do not indicate the reason for the merger -- i.e., was this multiple plans of one 
employer or did you have a company acquisition that preceded the merger of the 
plans.  As a general rule, if the options are available to limited groups of employees, 
there may be a benefits, rights, and features issue.  There is a M&A special rule under 
Treasury Reg. §1.401(a)(4)-4(d)(1) that permits you to continue to offer the old options 
to the merged-in employees.  Note, however, that you need a company transaction for 
this rule to apply (but in absence of such a transaction, you probably met the coverage 
rules anyway).

60 2009 New 
Question

DB-DC EPCRS Plan 
Amendment

Rev. Proc. 2008-50 sets out a limited number of failures that can be 
corrected under self correction ("SVP") by a retroactive amendment 
to conform the terms of the plan to the plan's prior operations. One 
of the conditions is that the amendment be submitted for a 
favorable determination by the Service. Question: when an 
employer submits for a favorable determination under Rev Proc 
2008-50 Appendix B.07, is the submission directed to the Covington 
KY address or to the Washington DC address used for VCP 
submissions?

Rev. Proc. 2008-50, §9.03 provides that the self-correction amendment must be 
submitted to the IRS within the normal remedial amendment cycle pursuant to Rev. 
Proc. 2007-44.  Therefore, this amendment should be submitted as part of the current 
restatement to the normal document submission address in Covington.

61 2009 New 
Question

Defined
Contribution

SIMPLE Termination 
of plan

Can a Simple IRA using the 3% (or reduced) match be terminated 
mid-year? Can a Simple IRA using the 2% non-elective contribution 
be terminated mid-year?

The IRAs are going to be treated as regular IRAs in the year of termination, and any 
amounts that are deposited to the IRA in excess of the IRA limitations for the year are 
subject to excise taxes.

62 2009 New 
Question

Defined
Contribution

QACA Compensa-
tion

The final QACA regulations require a QACA to use a safe harbor 
definition of compensation for deferrals and employer contributions 
as of plan years beginning on or after 1/1/2010. Does this also apply 
to SBJPA (i.e., 401(k)(12)) safe harbor plans?  If a plan uses unsafe 
definition of compensation and then fails the 414(s)compensation 
test, what is the remedy?

Under Treas. Reg. §1.401(k)-3(b), the safe harbor contribution under the "old style" 
(i.e., 401(k)(12)) safe harbor must be based on "safe harbor" compensation, which 
requires a definition of compensation that meets IRC §414(s) (with some limitations).
If the compensation used for the employer contributions does not meet these rules, 
the safe harbor contributions are likely insufficient and the CODA (and likely the plan) 
won't meet qualification requirements.  The correction would be to make up the 
difference in contributions using a §414(s) definition of compensation plus earnings for 
all affected years.  By the way, the compensation eligible for deferral in a 401(k)(12) 
safe harbor plan does not need to be nondiscriminatory under §414(s), but only 
reasonable.  On the other hand, deferrable compensation for QACA purposes must 
meet the §414(s) definition.  See Treas. Reg. §1.401(k)-3(j)(1)(i), last sentence.  (And 
you might want to change the definition of deferrable compensation in the future.)

63 2009 New 
Question

DB-DC RMDs 2009 
Waivers

Will the IRS be providing any additional guidance on the RMD 
waivers for 2009? It is our understanding that an amendment is 
required to allow the waivers, is that correct? If the plan amends the 
document to allow the waivers whose choice is it then to waive the 
RMD's? Is it the Plan Sponsor's, the participant's? If the Plan is not 
amended for the waiver, are you allowed to waive the RMD for 2009 
or does the Plan have the choice to not allow the RMD waiver for 
2009?

Guidance should be forthcoming.
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64 2009 New 

Question
General Documents Record 

Retention
Does an employer need to complete and keep copies of Board 
Resolutions as part of the plan document? Are they ever required in 
an audit or for a determination letter?

Yes and Yes.

65 2009 New 
Question

Defined
Contribution

401(k) Plan EPCRS Is a distribution an allowable correction in a 401(k) plan if you allow 
a participant to defer before meeting the eligibility requirements? 
Does it fall under EPCRS?

You may distribute deferrals and earnings and forfeit any related matching 
contributions to someone who was improperly included in the plan.

66 2009 New 
Question

Defined
Contribution

Safe harbor 
401(k)

Otherwise
Excludible
Employees

The safe harbor rules allow a plan to require a year of service to 
obtain a safe harbor matching contribution and immediate eligibility 
for deferrals. However, such an arrangement requires testing of the 
employees who are not eligible for the safe harbor match. The 
testing is supposedly analogous to the separate testing that is 
permitted for otherwise excludable employees and non-excludable 
employees. Where a plan requires a year of service for the safe 
harbor match, and someone becomes eligible for the match mid-
year, is it necessary to test deferrals for the portion of the year the 
employee was not eligible? In a non-safe harbor plan, such an 
employee would be included in the nonexcludable population 
because he or she had a year of service as of the end of the plan 
year being tested. The employee’s deferrals for the portion of the 
year that the employee had less than a year of service would not 
also be included in the testing of the excludable population. Given 
that the safe harbor regulations reference the testing of the 
otherwise excludable employees for testing a safe harbor plan with 
bifurcated eligibility, do the same principles apply (i.e., no need to 
include employees becoming eligible for the safe harbor contribution 
during the plan year being tested, or any deferrals for such 
employees in the ADP test)?

The participant receives the safe harbor contribution for the period only after he 
becomes eligible to participate in the safe harbor portion of the plan.  He is not part of 
the testing of the nonstatutory employees, even though he was not a statutory 
employee for the entire plan year.

67 2009 New 
Question

Defined
Contribution

401(k) Prior Year 
Testing

Suppose a plan is using prior year testing and includes all 
employees (even otherwise excludable employees) in its test each 
year. Now, in 2009, we want to exclude otherwise excludable 
employees (test them separately). Do we have the right to go back 
and separate the 2008 NHC results into the 2 groups (to give us the 
prior year numbers for 2009's separate test), or is this a plan 
coverage change which requires us to use the overall 2008 number 
for BOTH 2009 tests? 

You will need to use the prior year percentage for both disaggregated tests for the 
current year.  See Treas. Reg. §§1.401(k)-2(c)(4)(iii)(A) and (iv), Example 4,  and 
§1.401(m)-2(c)(4)(iii)(4) and Rev. Proc. 98-1.

68 2009 New 
Question

Defined
Contribution

403(b)/457
Plans

"Dual Status" 
government-
al and 
nonprofit
organiza-
tions

Certain public institutions, such as government-operated hospitals, 
libraries and museums, may be recognized as Section 501(c)(3) 
organizations and, hence, may maintain section 403(b) programs on 
that basis, although they are otherwise exempt from federal income 
tax as governmental entities. Questions have arisen over whether 
these "dual status entities" may maintain both a 457(b) 
governmental plan and a 403(b) plan, and whether 403(b) plans 
maintained by a dual status entity are entitled to relief from the 
nondiscrimination requirements of 403(b)(12) as a governmental 
plan, in addition from being exempt from ERISA.  The preamble to 
the proposed 403(b) regs stated supported an affirmative answer, 
however this provision was dropped from the final regs. What is the 
current view of the IRS on this issue? 

We are working on guidance as to what constitutes a government plan.
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69 2009 New 

Question
General Distribution Public Safety 

Officers
PPA provides for taxable years beginning after December 31, 2006, 
for an exclusion from gross income for distributions from a qualified 
403(b), 457(b) plan, 403(b) annuity or 401(a) that are used to pay 
health or long-term care insurance premiums for an eligible retired 
public safety officer, the retiree's spouse, and dependents. 
Premiums cannot exceed $3,000 annually and must be paid directly 
from the plan to the insurer. Are there special 1099-R reporting 
requirements for the retirement plan distributions that are used to 
pay qualified health and long-term care premiums for retired public 
safety officers?

 The 1099 instructions indicate that Box 2a should include the 
taxable amount, and the participant will need to report the 
distribution on the Form 1040 but next to the taxable amount write 
"PSO". However, when a vendor is processing these transfers, 
should tax withholding apply to the distribution? It would seem these 
distributions should not be subject to withholding but we have not 
seen this in writing and have been advised to withhold by tax 
counsel. Notice 2007-7 does not address this issue. What is the 
position of the IRS? PPA provides for taxable years beginning after 
December 31, 2006, for an exclusion from gross income for 
distributions from a qualified 403(b), 457(b) plan, 403(b) annuity or 
401(a) that are used to pay health or long-term care insurance 
premiums for an eligible retired public safety officer, the retiree's 
spouse, and dependents. Premiums cannot exceed $3,000 annually 
and must be paid directly from the plan to the insurer. Are there 
special 1099-R reporting requirements for the retirement plan 
distributions that are used to pay qualified health

No, it's excluded from income.  The taxable amount should be shown as $0.

No tax withholding.  Include the $3,000 in Box 2a.

and long-term care premiums for retired public safety officers?

 The 1099 instructions indicate that public safety officers who retired 
on a disability and report their disability pension on line 7 should 
include only the taxable amount on that line and enter the "PSO" 
and the amount excluded on the dotted line next to line 7. However, 
should withholding apply, it would seem these distributions should 
not be subject to any withholding but we have been advised 
otherwise by tax counsel. What is the position of the IRS? 

70 2009 New 
Question

Defined
Contribution

SEP Maintaining a 
SEP

An employer makes the final contribution (for 2008 tax year) to its 
SEP in February 2009, and informs employees that no further SEP 
contributions will ever be made to the SEP. Can the employer adopt 
a 401(k) plan effective 1/1/2009 without jeopardizing its SEP, or 
does the employer "maintain" a SEP for 2009 because of the 2008 
contribution that was actually made in 2009?

There is no requirement that a SEP be the only plan sponsored by the employer.
Therefore, the existence of the SEP during the 2009 plan year would not be a problem 
that would prevent formation of the 401(k) plan.  (However, be sure to determine if the 
SEP has been established on Form 5305, in which case it must be the only plan.)  In 
any event, the contribution made in February applies for 415 purposes to the 2008 
year, so there is no cross-over.

71 2009 New 
Question

Defined
Contribution

Distribution Uncashed 
Checks

After a distribution is made (taxes withheld) if the check never gets 
cashed (it either gets returned or becomes stale dated) are the 
funds still considered plan assets? Can an IRA (auto-rollover) be 
performed?

Yes.  Yes, an auto rollover may be performed if the other requirements for such a 
rollover have been met.
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72 2009 New 

Question
Defined
Contribution

401(k) Plan Loans/ 
Hardships

A plan offers loans and hardships. A participant takes a loan, and 
the loan is spread among his 401(k), match, and profit sharing 
sources pro rata. Two years down the road, the same participant 
needs a hardship withdrawal, and the plan only allows those to 
come from his 401(k) source. Meanwhile, his 401(k) investments 
are still below his inception-to-date contributions, since a lot of 
money from that source was used to fund his loan check. Question: 
May the plan retroactively "rearrange" his loan on its records, to 
make it "look like" it did NOT include any 401(k)-source 
contributions at the time. This would have the effect of increasing 
the participant's 401(k)-source non-loan balance, and therefore 
allow for a larger hardship withdrawal

It really depends on what the plan and the loan documentation say.  If there is 
something in writing that allocates the loan among the original sources (including 
accounting that reflects the money coming out of the various sources), then any 
change in that constitutes a refinancing of the loan.  If not, then it may be okay.

73 2009 New 
Question

Defined
Contribution

403(b) 20-hour 
exclusion

According to the 403(b) regulations, an employee who "normally 
works less than 20 hours a week" may be excluded if he meets two 
criteria - 1. Employer generally expects him to work less than 1000 
hours in the year of hire AND 2. Employee actually works less than 
1000 hours in the year of hire and each subsequent year. If the plan 
is subject to ERISA, however, once an employee does work 1000 
hours he must be allowed to participate in the following year, and 
then if his hours drop below 1000 in a subsequent year, he stays in 
the plan. Apparently, in a non ERISA plan, if he drops below 1000 
hours he is no longer eligible to participate. Is this an accurate 
interpretation?

The next issue is that if an ERISA plan uses this exclusion for the 
deferral portion of the plan, does it violate universal availability, 
because now you could have employees who are working less than 
1000 hours who stay in the plan, yet others who work less than 
1000 hours who are not being allowed to participate? Should this 
provision not be used in an ERISA plan if there is any possibility that 
one employee may work 1000 hours and then have a drop in 
hours?

Yes.

The less than 20 hours rule cannot be used to exclude people in an ERISA plan from 
deferrals.  So, it would violate universal availability to do so.  See Treas. Reg. 
§1.403(b)-5(b)(4)(iii)(B)(2).

74 2009 New 
Question

Defined
Contribution

EPCRS Loans/ 
Hardships

In correcting a defaulted loan through the new EPCRS loan 
correction process, when we refinance the outstanding balance plus 
interest, must we use the interest rate from the original loan, or are 
we allowed to use the more current interest rates for the refinance 
portion of the calculation (prime + 1% for many of our plans' loan 
policies)?

In general, it is expected that reamortization and/or repayment of past due amounts be 
based on the interest rate on the original loan. In certain cases, the answer might be 
different, e.g., situations where the original rate was not consistent with what was 
provided for under the terms of the plan.
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